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II.
 Jurisdiction and authorities
The Federal Transit Administration (FTA) Office of Civil Rights is authorized by the Secretary of Transportation to conduct Civil Rights Compliance Reviews.  The Equal Employment Opportunity (EEO) Reviews are undertaken to ensure compliance of applicants, recipients, and subrecipients with 49 U.S.C. Section 5332, “Non-Discrimination” and the program guidelines of FTA Circular 4704.1, “Equal Employment Opportunity Guidelines for Grant Recipients”.  Further, FTA recipients are required to comply with 49 CFR Part 27, “Nondiscrimination on the Basis of Disability in Programs and Activities Receiving or Benefiting from Federal Financial Assistance”.

The Massachusetts Bay Transportation Authority (MBTA) is a recipient of FTA funding assistance and is therefore subject to the EEO compliance conditions associated with the use of these funds pursuant to 49 U.S.C. Section 5332, FTA Circular 4704.1 and 49 CFR Part 27.  These regulations define the components that must be addressed and incorporated in MBTA’s EEO program and were the basis for the selection of compliance elements that were reviewed in this document.  

III.
PURPOSE AND OBJECTIVES
PURPOSE

The FTA Office of Civil Rights periodically conducts EEO Compliance Reviews of grant recipients and subrecipients to determine whether they are honoring their commitment, as represented by certification to FTA, that they are complying with their responsibilities under 49 U.S.C. Section 5332, FTA Circular 4704.1, and 49 CFR Part 27.  In keeping with its regulations and guidelines, FTA determined that a Compliance Review of the MBTA’s “Equal Employment Opportunity Program” was necessary.  

The Office of Civil Rights authorized The DMP Group to conduct this EEO Compliance Review of MBTA.  The primary purpose of the EEO Compliance Review was to determine the extent to which MBTA has met its EEO program goals and objectives, as represented to FTA, in its EEO Program Plan.  This Compliance Review was intended to be a fact-finding process to: (1) examine MBTA’s EEO Program Plan and its implementation, (2) provide technical assistance, and (3) make recommendations regarding corrective actions deemed necessary and appropriate.

This Compliance Review did not directly investigate any individual complaints of discrimination in employment activities by the grant recipient or its subrecipients, nor did it adjudicate these issues on behalf of any party.
OBJECTIVES

The objectives of FTA’s EEO regulations, as specified in FTA Circular 4704.1, are:

· To ensure that FTA applicants, recipients, subrecipients, contractors and/or subcontractors will not discriminate against any employee or applicant for employment because of race, color, creed, national origin, sex, age, or disability;

· To ensure that FTA applicants, recipients, subrecipients, contractors and/or subcontractors will take affirmative action to ensure that applicants are employed, and that employees are treated during employment without regard to race, color, creed, national origin, sex, age or disability.  Such action shall include, but not be limited to, hiring, promotion or upgrading, demotion, transfer, recruitment or recruitment advertising, layoff or termination, disciplinary actions, rates of pay or other forms of compensation, and selection for training, including apprenticeship.  It shall also include a written affirmative action plan designed to achieve full utilization of minorities and women in all parts of the work force; and

· To ensure that FTA applicants, recipients, subrecipients, contractors and/or subcontractors will post in conspicuous places and make available to employees and applicants for employment, notices setting forth the recipient’s EEO policy.  In addition, applicants/employees will be notified of the recipient’s procedures for filing complaints of discrimination internally, as well as externally with the Federal Equal Employment Opportunity Commission, the local human rights commission, and/or the U.S. Department of Transportation (DOT). 

The objectives of this EEO Compliance Review were:

· To determine whether MBTA is honoring its commitment represented by the certification to FTA that it is complying with its responsibilities under 49 U.S.C. Section 5332, “Non-Discrimination.”

· To examine the required components of MBTA’s EEO Program Plan against the compliance standards set forth in the regulations and to document the compliance status of each component.

· To gather information and data regarding all aspects of MBTA’s employment practices, including recruitment, hiring, training, promotion, compensation, retention and discipline from a variety of sources: Human Resources Department staff, other MBTA management and staff, and community representatives.  

iv.
Background information
The Massachusetts Bay Transportation Authority (MBTA) provides bus, light rail, heavy rail, and commuter rail, ferry and demand responsive public transportation services in the Massachusetts Bay Region.  MBTA is a corporate and political subdivision of the Commonwealth of Massachusetts.  It was established in 1964 in accordance with Chapter 161A of Massachusetts General Laws.  

MBTA has a nine-member Board of Directors.  The Secretary of Transportation for the Commonwealth of Massachusetts is one of the directors and serves as the Chairman.  The Governor appoints the other eight directors.  Chapter 161A also established the Advisory Board of the MBTA.  This regional body was created primarily to review and approve the MBTA’s annual budget and the State required Program for Mass Transportation.  The Advisory Board consists of the chief executive officer or designee of each of the 175 member municipalities.  Each municipality has a weighted vote on the Advisory Board.

MBTA is currently the nation’s fifth largest public transportation system. It serves a population of 4,667,555 (according to the 2000 Census) in 175 cities and towns within a 3,244 square mile area. It operates 183 bus routes, two of which are Bus Rapid Transit lines, three heavy rail lines, five streetcar (Central Subway/Green Line) routes, four trackless trolley lines and 13 commuter rail routes.  Its roster of equipment consists of 927 diesel and CNG buses, 32 dual mode buses, 28 electric trolley buses (ETBs), 408 heavy rail vehicles, 200 light rail vehicles, 10 PCC streetcars, 83 commuter rail locomotives, 410 commuter rail coaches and 298 MBTA-owned specially equipped vans and sedans, and an additional 235 contractor-supplied specially equipped vans and sedans. The average weekday ridership for the entire system is approximately 1.1 million passenger trips.
The Massachusetts Bay Commuter Railroad Company (MBCR), a contractor to MBTA, operates the commuter rail service.  MBTA also contracts with various private operators for operation of the ADA paratransit service, THE RIDE, including Greater Lynn Senior Services (GLSS), The Joint Venture TTI/YNC, LLC, Kiessling Transit Inc., and Veterans Transportation Services.

THE RIDE provides door-to door transportation to eligible people who cannot use general public transportation all or some of the time, because of a physical, cognitive or mental disability.  THE RIDE is operated in compliance with the Americans with Disabilities Act (ADA).  Lift equipped vans are used to serve persons with disabilities, including those who use wheelchairs and scooters.  THE RIDE operates 365 days a year from 6:00 a.m. to 1:00 a.m. in 62 cities and towns.

The demographics of the City of Boston and the MBTA service areas are shown in the Table 1.  According to the 2000 Census, the City is most diverse, with a majority of White residents (57 percent), a significant Black population (26 percent), and smaller Hispanic and Asian populations (eight percent each).  The entire service area is predominately White (82 percent), with Hispanics (seven percent), Blacks (six percent), and Asians (five percent) comprising the largest minority groups.

Table 1 – Demographics of Boston and MBTA Service Area

	 
	City of Boston  *
	MBTA Service Area *

	RACE
	Number
	Percent
	Number
	Percent

	White
	320,944
	56.98%
	3,734,174
	81.69%

	Hispanic or Latino
	46,102
	8.18%
	322,783
	7.06%

	Black or African American
	149,202
	26.49%
	285,071
	6.24%

	American Indian
	2,385
	0.00%
	10,009
	0.22%

	Asian
	44,284
	7.86%
	217,201
	5.00%

	Hawaiian/ Pacific Islander
	366
	0.00%
	1756
	0.04%

	TOTAL*
	563,283
	99.52%
	4,570,994
	100.00%


*Numbers shown reflect one race demographics which exclude multiple race statistics reported in the 2000 Census population reports for both the city of Boston and the 175 cities and towns within the service area of the MBTA.

MBTA employs nearly 6,200 persons, the overwhelming majority of whom belong to one of the twenty-seven unions that currently negotiate with MBTA management on employment terms and conditions.  The General Manager (GM) is MBTA’s Chief Executive Officer and is responsible for implementing the policies of the Board of Directors. At the time of the Compliance Review and pursuant to MBTA’s August 13, 2007 Organization Chart, MBTA was organized under the following positions and Departments that reported directly to the GM:

· Deputy General Manager - Chief of Staff

· Deputy General Manager - Chief Financial Officer

· Chief Administrative Officer

· Deputy General Manager - System Wide Modernization

· Deputy General Manager - Development

· General Counsel  

· Assistant General Manager of Design & Construction

· Assistant General Manger of the Office of Diversity & Civil Rights

· Chief Operating Officer

· Chief of Police

According to a March 2007 Report to the MBTA Board of Directors, on the Status of Diversity and Civil Rights Progress, MBTA’s workforce demographic of racial diversity indicated that minorities represented thirty-seven percent of the total workforce, or a three percent increase since 2002, according to the Office of Diversity & Civil Rights.  Its ongoing challenge in this area was to increase the representation of Hispanics and Asians employees, who represented approximately five percent and three percent of the workforce, respectively. 

MBTA’s gender based workforce demographics showed that women represented 25 percent of the total workforce. Its ongoing challenge in this area was to recruit and retain women at a rate equal to representation in the labor pool, including in traditionally male-dominated positions. The hiring rates for women during 2006 was at 32.8 percent (224 of 683), or a 4.8 percent increase since 2002.  This rate reflected the highest rate of women hires in the last five years.  For minorities, the 2006 hiring rate was 46.3 percent (317 of 683), a less than two percent increase in the last five years.  

In reviewing the promotion rates for women and minorities, women represented 27.4 percent (127 of 463) of all promotions in 2006, representing a three and one-half percent increase since 2002.  Minority promotion rates were at 35.2 percent (163 of 463), or a five percent increase since 2002. It should be noted that some of these promotion rates include moves to full-time from part-time and demonstrate that promotion opportunities for women and minorities were still only gradual increases. 

MBTA’s diversity representation was detailed in its EEO-4 Job Categories Report.  The 2006 EEO Report documented that minority representation is the highest in the entry-level and Service Maintenance categories that included Bus Operators, Train Attendants, Motor Persons, Track Labors, Car Cleaners and Customer Service Agents.  It also indicates that women accounted for 82 percent of the Office/Clerical positions.  However, while MBTA had a diverse workforce, it also showed that minorities (21 percent) and women (six percent) still represented only a small portion of the Skilled Craft positions.  White males represented 76 percent of the workforce in these areas.

MBTA advertised its job openings on the Internet, Intranet, to members of its Unions though its Job Posting Distribution List and to members of the following organizations:

· Access Advisory Committee

· MASS Rehabilitation Commission

· Employment & Training Resources

· Pine Street Inn

· MASS Executive Office of Elder Affairs

· Governor’s Human Resource Office

· MASS Commission for the Blind

· Department of Veteran Services

· The Boston Globe and other newspapers (only when determined necessary)

MBTA also maintains contact with numerous community organizations, and social services agencies, and participates in job fairs and career days at various technical and vocational schools and local colleges.  A sampling of some of the outreach effort include the following organizations:

· State Department of Employment & Training Satellite Offices throughout Massachusetts

· Jobnet Career Services

· Latin Expo

· Asian American Civic Association

· Alianzia Hispanic

· Job Corps/Westover Job Fair

· Urban League of Eastern Massachusetts 

· Women in the Building Trades

· Veterans’ Employment Resource Center
At the time of the Compliance Review, the Office of Organizational Diversity/Civil Rights (ODCR) had primary responsibility for addressing complaints of employment discrimination, harassment and retaliation within MBTA as well as promoting equal opportunity and diversity in employment.

The Assistant General Manager (AGM) of ODCR was responsible for the implementation of the EEO Program and Affirmative Action Plan.  The AGM was responsible for updating MBTA’s EEO policies, monitoring compliance with the approved Affirmative Action Plan goals, providing training and implementing programs that promote MBTA’s policy of promoting diversity, equal employment opportunity and the plan for affirmative action.  
v.
scope and methodology
SCOPE

The following required EEO program components specified by the FTA are reviewed in this report:

1.
Program Submission – A formal EEO program is required of any recipient that both employs 50 or more transit-related employees (including temporary, full-time or part-time employees either directly employed and/or through contractors) and received in excess of $1 million in capital or operating assistance or in excess of $250,000 in planning assistance in the previous federal fiscal year.  Program updates are required every three years.

2.
Statement of Policy – An EEO Program must include a statement issued by the CEO regarding EEO policy affecting all employment practices, including recruitment, selection, promotions, terminations, transfers, layoffs, compensation, training, benefits, and other terms and conditions of employment.  

3.
Dissemination – Formal communication mechanisms should be established to publicize and disseminate the recipient’s EEO policy, as well as appropriate elements of the program, to its employees, applicants and the general public.

4.
Designation of Personnel Responsibility – The importance of an EEO program is indicated by the individual the agency has named to manage the program and the authority this individual possesses. An executive should be appointed as Manager/Director of EEO who reports and is directly responsible to the agency’s CEO.  

5.
Utilization Analysis – The purpose of the utilization analysis is to identify those job categories where there is an underutilization and/or concentration of minorities and women in relation to their availability in the relevant labor market.

6. 
Goals and Timetables – Goals and timetables are an excellent management tool to assist in the optimum utilization of human resources.  

7. 
Assessment of Employment Practices – Recipients, subrecipients, contractors and subcontractors must conduct a detailed assessment of present employment practices to identify those practices that operate as employment barriers and unjustifiably contribute to underutilization. 

8. Monitoring and Reporting System – An important part of any successful EEO program is the establishment of an effective and workable internal monitoring and reporting system.

9.
Title I – Americans with Disabilities Act – All recipients of federal financial assistance are required to prohibit employment discrimination on the basis of disability, and whenever a complaint is made, to have a process to make a prompt investigation whenever a Compliance Review, report, complaint, or any other information indicates a possible failure to comply with the ADA.
METHODOLOGY

The initial step of this EEO Compliance Review consisted of consultation with the FTA Region I Civil Rights Officer and Civil Rights Headquarters staff regarding the decision to conduct a Compliance Review of MBTA.  Relevant documents from FTA’s files were reviewed as background. Next, an agenda letter was prepared and sent to MBTA by FTA’s Office of Civil Rights.  The agenda letter notified MBTA of the planned Compliance Review, requested preliminary documents, and informed MBTA of additional documents needed and areas that would be covered during the on-site portion of the Review.  It also informed MBTA of the staff and other organizations and individuals that would be interviewed.  The following documents were requested:

1.
A copy of all personnel policy guides, handbooks, regulations, or other material, that governs employment practices

2.
A copy of each complaint or lawsuit filed against MBTA, internally or externally, during the last three years (July 2004 - June 2007) alleging discrimination towards an employee or job applicant.

3.
MBTA’s most recent Affirmative Action Plan to include the following:


- Permanent Work Force by Occupational Category


- New Hires by Sources


- Separations by Types


- Promotion by Occupational Category


- Training Opportunities by Type


- Awards - Recognition


- Disciplinary Actions by Type


- Special Employment Programs

4.
A copy of notices utilized by MBTA to inform employees of their right to obtain reasonable accommodation and any formal procedures to make such accommodation.

5.
A list of all recruitment sources used during the last year, including the name and telephone numbers of contact persons.

6.
A copy of the information given to employees regarding employer-sponsored on-the-job training or educational programs.

7.
A copy of MBTA’s current organization chart.

8.
Collective Bargaining Agreements covering the past three years for each bargaining unit, if applicable.

9.
Prevailing Wage Rates and, if applicable, Union Wage Scales.

10.
A listing of all job titles for which written examinations are conducted.

11.
A listing of all job titles for which medical or physical examinations are          


conducted.                                                                                                                                                                                                                                                                                                                    

12.
Process Flow Charts and Operation Procedures of the EEO Monitoring and Reporting Systems.

13.
A report on the results of MBTA’s goals for the 2006 affirmative action                                     


plan (AAP) year.  For goals not attained, a description of the specific good 


faith efforts made to achieve them.

14.
Data on applicants/hires for the past three years for each job title or job group. Provide the total number of applicants and the total number of hires, as well as the number of minority group and female applicants and hires.

15.
Data on competitive promotions for the past three years for each job title or job group. Provide the total number of promotions, as well as the number of minority group and female employee promotions.  Indicate the departments from which and to which the employees were promoted.

16.
Data on terminations for the past three years for each job title or job group. Provide the total number of employee terminations, as well as the number of minority group and female terminations.  Indicate if the terminations were voluntary or involuntary.

17.
Data on all demotions, suspensions, and disciplinary actions above the level of oral warning for the past three years for each job title or job group.   Provide the total number of demotions, suspensions, and disciplinary actions, as well as the number of minority group and female demotions, suspensions, and disciplinary actions.  Indicate the departments in which these employees worked when they were demoted, suspended or disciplined.

18. Data on applicants/hires, promotions, terminations, demotions, suspensions and disciplinary actions for the past three years for persons with disabilities.  

19. Utilization Analysis for the past two years prepared in accordance with FTA Circular 4704.1 Chapter III 2 d.

20. Goals and Timetables for the past two years prepared in accordance with FTA Circular 4704.1 Chapter III 2 e.

21.  A description of the procedures and criteria used by MBTA to monitor its subrecipients and contractors to determine compliance with FTA EEO requirements.

22. Copies of EEO Programs from subrecipients and contractors that employ 50 or more transit related employees.

MBTA assembled most of the documents prior to the site visit and provided them to the Compliance Review team for advance review. 

MBTA’s site visit occurred September 11- 13, 2007.  The EEO Entrance Conference was conducted at the beginning of the Compliance Review with MBTA senior management staff, the Region I Civil Rights Officer, and the contractor Review Team.  During the Entrance Conference, the Review team explained the goals of the Review and the needed cooperation of staff members.  The detailed schedule for conducting the on-site visit was discussed.
Following the joint Entrance Conference, the Review team conducted a detailed examination of documents submitted by MBTA’s AGM of ODCR on behalf of the agency.  The Review team also held discussions with MBTA ODCR staff regarding MBTA’s EEO Plan and its implementation.

The next morning, interviews were conducted with members of MBTA’s Human Resources staff to learn about MBTA’s employment practices, including recruitment, testing, hiring, promotions, transfers, discipline and terminations.  Interviews were later conducted with representatives of the Labor Relations, Training and Legal departments.  Files and records of employment actions, such as new hires, promotions, demotions, and terminations, were requested and reviewed. 

Throughout the three-day site visit, interviews were also conducted with selected employees and managers and with interested parties who were not MBTA employees but who may have been familiar with employment practices and complaints of discrimination.  Interviews were also carried out with representatives of social service agencies and community based organizations.  

Community Interviews


 Four community representatives were interviewed. Most of the people interviewed were unaware of the person who was responsible for EEO at MBTA, however, some of the community representatives who had been working with MBTA for several years knew someone associated with the Human Resource staff.  There was a general knowledge of job fairs and/or recruitment activities in which MBTA participated.  Some of the persons interviewed believed MBTA hired, promoted, and disciplined persons without regard to race, color, age, sex, disability or national origin.  However, only one had a direct placement with MBTA in the past several years.  One community representative was critical that its organization had received no information on job fairs or job postings.  There were several positive comments regarding the lottery employment process for entry-level jobs. Most believed that this process helped to improve opportunities for minority applicants. 
Staff Interviews

Several staff members independently selected by the Review team were interviewed.  These staff members were not involved in the development of the MBTA’s EEO program.  Most of the employees felt that MBTA had a good EEO program and worked hard to improve its EEO program performance.  There were many positive comments regarding the EEO’s diversity and harassment training and there were also strong comments in support of the EEO staff.  However, a number of employees noted that the program was not as effective as it could be. Most agreed that the lottery program created equitable competition at the entry level. However, most also agreed that, at the managers and superintendents levels, the selection process was much more subjective.  In fact, many employees commented that a number of hires and promotions were made in management positions that were not posted internally to allow competition and that other jobs had been created and filled without position descriptions.  Several voiced strong opinions that education, knowledge and experience were not the criteria for selection at the middle and senior levels and that politics and personal connections determined who was and was not promoted at that level.  Most agreed that this process made the EEO program less effective.  Several employees stated that the Human Resource department was effectively blocking EEO efforts. Another noted that there was interference with competition and promotions as a result of the “Spare List”.  The Review team learned that, after many years of complaints regarding this process, significant changes had occurred regarding the “Spare List” that should effectively open competition and exposure for certain positions.  There were high marks for the internal training and education opportunities at MBTA, however, completing these courses did not always equate to better opportunities within MBTA. 

Other specific recommendations and comments on MBTA’s EEO performance were offered:

· MBTA/EEO Program Manager could issue an annual report to MBTA employees on the agency’s progress, including its utilization status.

· Provide skill training and orientation for trades persons and other entry-level employees regarding “everyday” guidelines and instructions for becoming a foreperson or supervisor prior to having to assume the job.

· The EEO office was understaffed. Increased staffing of the EEO unit could provide guidance and an increasing EEO presence in the agency.

· MBTA supervisors should provide continuous emphasis in his/her unit on EEO goals and objectives.

· MBTA should focus on increasing participation of women in the skilled craft departments.

At the end of the site visit, a joint Exit Conference was again held with MBTA’s senior management staff, the FTA Region I Deputy Regional Administrator, the FTA Headquarters’ Chief of External Operations of the Office of Civil Rights,  the FTA Region I Regional Civil Rights Officer, and the contractor Review team.  At the Exit Conference, initial findings and corrective actions were discussed with MBTA.  A complete list of attendees at the EEO Compliance Review is included at the end of this report.

VI.
Findings and recommendations

The EEO Compliance Review focused on MBTA's compliance with nine specific requirements of FTA Circular 4704.1 and Title I of the Americans with Disabilities Act (ADA).  This section describes the requirements and findings at the time of the Compliance Review site visit.  Deficiencies were identified in the following two areas: Designation of Personnel Responsibility and Monitoring and Reporting System.  Advisory Comments were made in the following four areas: Dissemination, Utilization Analysis, Goals and Timetables, and Title I of the ADA.

It is important to note that the EEO functions at MBTA had improved significantly since FTA’s 2002 EEO Compliance Review.  Systems had been put in place to inform management of the EEO ramifications of its employment, promotion, disciplinary, and termination decisions.  However, little progress had been made since 2002 to correct the underutilization of women and certain minority groups, such as Hispanics and Asians, in the MBTA workforce.  Additionally, there remained a perception among many employees that some of the employment practices of management often circumvented affirmative action efforts.

1. Program Submission

Requirement:  A formal EEO program is required of any recipient that both employs 50 or more transit-related employees (including temporary, full-time or part-time employees either directly employed and/or through contractors) and received in excess of $1 million in capital or operating assistance or in excess of $250,000 in planning assistance in the previous federal fiscal year.  Program updates are required every three years.

Finding:  During this Compliance Review of MBTA, no deficiencies were found with FTA requirements for Program Submission.  MBTA submitted its EEO Program, entitled “Massachusetts Bay Transportation Authority, Title VII Affirmative Action Program”, to FTA on August 1, 2005.  Each year, MBTA prepared an Update of the submission, reviewing the previous fiscal year’s activity and plan for the upcoming fiscal year.  The most recent Update, which ran from July 1, 2006 to June 30, 2007 was comprised of the following elements:

· Policy Statement, Reaffirmation and dissemination

· Responsibilities of the Office of diversity and Civil Rights

· FY06 Goal Attainment

· Quantitative Analyses, including Workforce And Utilization Analyses for FY07

· Description of Action-Oriented Programs for 2007

· Summary Statement 

2. Statement of Policy 

Requirement: An EEO Program must include a statement issued by the CEO regarding EEO policy affecting all employment practices, including recruitment, selection, promotions, terminations, transfers, layoffs, compensation, training, benefits, and other terms and conditions of employment.  

Finding:  During this Compliance Review of MBTA, no deficiencies were found with FTA requirements for Statement of Policy.  The Review team was given a copy of a letter to all MBTA employees from the current General Manager, dated April 9, 2007, that transmitted MBTA’s Equal Employment Opportunity Policies.  During the site visit, EEO notices were observed posted in break rooms on many floors of MBTA’s main office as well as in the employment office, training area at headquarters, and in the bus division, in areas of high visibility.  MBTA’s approved EEO/AA Policy included:

· MBTA’s commitment to maintaining an environment that values diversity in which all its employees are free from illegal discrimination and harassment. 

· Responsibilities of the Office of Diversity and Civil Rights Department

· Employee Responsibilities 

· Management Responsibilities

· Summary of Good Faith Efforts

3. Dissemination

Requirement:  Formal communication mechanisms should be established to publicize and disseminate the agency’s EEO policy as well as appropriate elements of the program, to its employees, applicants and the general public. 

Finding:  During this Compliance Review of MBTA, no deficiencies were found with FTA requirements for Dissemination. The Review team examined documentation that MBTA’s EEO/AA Policy and other elements of the program had been disseminated internally in the following ways:

· Included in the EEO/AA Policy manual;

· Through MBTA’s internal website (intranet);

· Conspicuously posted on Department bulletin boards at work locations, including areas where job announcements are posted;

· Copies of the EEO Policy, the Policy for the prevention of Discrimination and Harassment, the MBTA’s Internal complaint Procedures are redistributed to all employees every year.  On an annual basis, employees receive and sign an acknowledgement of the receipt of the policy that is filed with ODCR;

· Management had been made aware through department meetings conducted by the Assistant General Manager of ODCR and the ODCR Office;

· During new employee orientation and management training programs;

· EEO/AA policies and procedures were discussed in training classes, including during EEO Diversity and Sexual Harassment training.

MBTA’s EEO/AA Policy and other elements of the program were disseminated externally in the following ways:

· On MBTA’s website, www.mbta.com  

· The ODCR Department insured that the Equal Opportunity Clause is incorporated in all purchase orders and contracts.

· “MBTA is an Affirmative Action/Equal Opportunity Employer” and equal opportunity clause is incorporated in employment applications, collective bargaining agreements, purchase orders, leases and contract.

While MBTA provided some external dissemination, MBTA is advised to enhance the dissemination of its EEO/AA Policy to local minority and women’s organizations, community agencies, and community leaders.  

4. Designation of Personnel Responsibility

Requirement: The importance of an EEO program is indicated by the individual the agency has named to manage the program and the authority this individual possesses.  An executive should be appointed as Manager/Director of EEO who reports and is directly responsible to the agency’s CEO. 

Finding: During this Compliance Review of MBTA, deficiencies were found with FTA requirements for Designation of Personnel Responsibility.  During the Review, MBTA provided the Review team with three versions of its Human Resources Policies and Procedures. The first version was provided as part of the documents requested in the original FTA Agenda Letter for the EEO Compliance Review and subsequently submitted by MBTA in advance of the site visit. The second version was provided, in part, verbally and, in part, in writing, during interviews with the Department of Human Resources at the site visit and differed from the documents originally submitted.  At the Exit Conference, MBTA was requested to provide documentation of its current Human Resources Policies and Procedures.  Subsequent to the site visit, MBTA submitted the following Human Resources Policies and Procedures:

· 2.1 - Hiring and Selection Process: Recruitment of Employment Candidates

· 2.2 - Hiring and Selection Process: Selection and Hiring of Employment Candidates

· 2.3 - Hiring and Selection Process: Selection and Hiring of Job Lottery Candidates

· 2.4 - Equal Employment Opportunities for Individuals with Disabilities

· 2.8 - Employment Separations

In its Policy/Procedure 2.1 on Recruitment of Employment Candidates, there was the following statement as part of Section II of the Policy:

It is the policy of the MBTA to afford equal opportunity to all employees and applicants without regard to: age, race, religion, color, sex, national origin, marital status, expunged juvenile records, pregnancy, sexual orientation, ancestry, genetic information, veterans’ status, disability or any other characteristics protected by Federal or State Law.

In addition, there was a statement in the section of this Policy/Procedure (2.1, Section IV, C. 4) entitled “General and Targeted Recruitment” that The Office of Diversity and Civil Rights (ODCR) is responsible for any required recruitment activities for protected class applicants.  The Policy/Procedure did not specify when or how ODCR would carry out that responsibility.  In the Policy/Procedure, ODCR had no other responsibility in the Recruitment of Employment Candidates. 

In its Policy/Procedure 2.2 on the Selection and Hiring of Employment Candidates, there was the same statement of EEO policy that was in the Policy/Procedure on Recruitment of Employment Candidates (2.1).  In addition, in the section of the Policy/Procedure (2.2, Section III, E. 1) entitled, “Processing of Hire Documentation”, there was the following:

The Chairperson prepares a Per-2 authorization package for the recommended candidate(s) and forwards it through the signature approval process. The approval process for a Per-2 includes signatures from the Director of the Hiring Department, the Assistant General Manager if applicable, Budget, the Office of Diversity and Civil Rights, Human resources, and the General Manager or his/her designee.

ODCR had no other involvement in the Policy/Procedure on the Selection and Hiring of Employment of Employment Candidates.

In its Policy/Procedure 2.3 on the Selection and Hiring of Job Lottery Candidates, there was the same statement of EEO policy that was in the two previous Policy/Procedures.  In addition, in the section of this Policy/Procedure (2.3, Section III, J.) entitled “Procedures”, there was a similar discussion on signatures once a candidate meets all the requirements of the Lottery position.  ODCR had no other involvement in this Policy/Procedure.

In its Policy/Procedure 2.4 on Equal Employment Opportunities for Individuals with Disabilities, ODCR was responsible for handling any complaints if an employee requesting a reasonable accommodation believed that s/he had been denied such on the basis of a protected class or characteristic.  ODCR had no other involvement in this Policy/Procedure.

 In its Policy/Procedure 2.8 on Employment Separations, ODCR had no stated involvement.

 The Program Guidelines of FTA Circular 4704.1 Chapter III, 2c states:

An executive should be appointed as Manager/Director of EEO who reports and is directly responsible to the agency’s CEO. Since managing the EEO program requires a major commitment of time and resources, the Manager/Director of EEO should be given top management support and assigned a staff commensurate with the importance of this program. 

The section goes on to state that the EEO Officer should have: 

…sufficient authority and ability to work and communicate with other (e.g., department heads) to achieve EEO goals and objectives. 

The EEO program responsibilities should, at a minimum, include….Concurring in all hires and promotion … participating actively in periodic audits of all aspects of the employment in order to identify and remove barriers obstructing the achievement of the specified goals and objectives.

MBTA’s Assistant General Manager (AGM) of the Office of Diversity and Civil Rights (ODCR) reported directly to the MBTA General Manager, the agency’s CEO.  However, based upon a review of the latest Human Resources Policy/Procedures provided to the Review team subsequent to the site visit, on the review of several personnel files during the site visit, and on discussions with the Chief Administrative Officer (CAO) during the site visit, the AGM for ODCR did not concur in ALL hires and promotions. The Policy/Procedures provided for a signature line by the AGM of ODCR on the hiring authorization form that was processed after the selection had been made. The signature line on the form did not necessarily constitute “concurrence”.  A review of the files of several recent personnel actions revealed that the AGM of ODCR’s signature was not on the form even though the individual was hired or promoted.  In the interview with the CAO during the site visit, she stated that her understanding of the signature of the AGM of ODCR on the form was to document “administrative review” by OCDR.  Further, based on a review of the written Policies/Procedures, the AGM of ODCR did not have sufficient input in all aspects of the employment procedures to effectively determine, address and advise whether employment barriers existed that may have been be obstructing the achievement of the goals and objectives as required by the Circular.  

Corrective Action and Schedule:  Within 120 days, MBTA must submit to the FTA Office of Civil Rights documentation that it has revised its Human Resources Personnel Policies and Procedures and the duties of MBTA’s EEO/AA Officer conform the requirements of FTA Circular 4704.1, specifically ensuring that the AGM ODCR has sufficient authority to concur in all hires and promotions and have sufficient input in all aspects of the employment procedures to identify and work with management to eliminate employment barriers that may be obstructing the achievement of EEO goals and objectives.

5. Utilization Analysis

Requirement:  The purpose of the utilization analysis is to identify those job categories where there is an underutilization and/or concentration of minorities and women in relation to their availability in the relevant labor market.  

Finding: During this Compliance Review of MBTA, no deficiencies were found with FTA requirements for Utilization Analysis.  MBTA prepared a workforce utilization analysis and submitted it with the EEO Program Update.  This process met the FTA requirement for developing a utilization analysis, with the exception that MBTA calculated “underutilization” in specific job categories as 80 percent of the actual utilization of those categories.  

According to the requirements of FTA Circular, Section d:

 …the purpose of the utilization analysis is to identify those job categories where there is an underutilization and/or concentration of minorities and women in relation to their availability in the relevant labor market. 

An availability analysis is a comparison of the participation rates of minorities and women at various levels in the work force with their availability in the relevant market.  

The Circular requires that underutilization be determined by examining actual participation rates.  At the site visit, MBTA agreed that it should not have applied the “80 percent” factor to its utilization analysis and planned to develop its subsequent utilization analyses without applying the “80 percent” factor.  MBTA is advised to submit its next workforce utilization analysis as part of its EEO Program Update submittal to FTA without the “80 percent” factor.

6. Goals and Timetables

Requirement: Goals and timetables are an excellent management tool to assist in the optimum utilization of human resources.  

Finding:  During this Compliance Review of MBTA, no deficiencies were found with FTA requirements for Goals and Timetables, however two advisory comments are made regarding goal setting and goal attainment.  
MBTA had established short and long term goals in conformance with the Circular, except that its goals were based upon the “80 percent” utilization factor discussed previously and a “less than one person” factor.  The “less than one person” factor utilizes a process where no goal was set for an underutilized job category if it took less than one full person to meet the goal. 

     The Program Guideline of FTA Circular 4704.1 Chapter II, 2e states:

Short-term or intermediate numerical goals should be set and pursued in order to assure accomplishment of long-range goals.  Short-term goals represent the net increase in minority and/or women’s employment in a particular job category within the next 12 months.  Short-term goals….should be based on anticipated job openings, job group availability, and the long-range goals set for minorities and/or women in the particular job category.  Projections of vacancies should also be established in terms of a job progression chart in order to determine which vacancies can be filled immediately by underutilized persons and the possibilities of these persons being promoted into upper-level positions in terms of long-range goals.

The Circular does not provide for the determining a goal based on the “less than one person” factor.  At the site visit, MBTA agreed that it should not have applied the “less than one person” factor to its goal setting and planned to determine future goals without applying that factor.  MBTA is advised to submit its next goal setting as part of its EEO Program Update submittal to FTA without the “less than one person” factor.

As previously mentioned, MBTA had made little progress in correcting the underutilization of women and certain minorities since FTA conducted an EEO Compliance Review in 2002.  Most recently, in FY 2006, MBTA set 21 EEO goals in its job categories for minorities and females, and only achieved five, or 24 percent, of its goals.  Similarly in FY 2007, MBTA set ten goals, and, through the first seven months of FY 2007, it had only achieved three, or 30 percent, of its goals. In its annual evaluation of EEO goals, ODCR did discuss the agency’s failure to meet the goals and identified EEO/AA Initiatives to enhance its current EEO/AA efforts.    In accordance with FTA Circular 4704.1 Chapter III, 5e: 

If goals and timetables are not met, there is an obligation to justify this failure following the recipient’s annual evaluation of the EEO program.  The justification for failing to meet a goal(s) should address such factors as: whether the anticipated job openings materialized, the availability of persons whose employment could have resulted in the goal(s) being achieved, and the adequacy of the recruitment and other affirmative actions to change existing employment practices so that the goal(s) could be achieved. 

MBTA is advised to monitor goal attainment more closely and be prepared to justify the failure to meet goals in its next EEO Program Update Submittal to FTA.

7. Assessment of Employment Practices 

Requirement:  Recipients, subrecipients, contractors and subcontractors must conduct a detailed assessment of present employment practices to identify those practices that operate as employment barriers and unjustifiably contribute to underutilization.

Finding:  During this Compliance Review of MBTA, no deficiencies were found with FTA requirements for Assessment of Employment Practices. MBTA did demonstrate that the analyses were being conducted regularly. It submitted documentation on the information that had been compiled for FY 2006. The following reports were submitted to the Review team:

· Workforce Analysis as of June 30, 2006

· New Hires by Job Group

· Involuntary Terminations by Job Category

· Promotion by Job Category

· Job Group Analysis

· Utilization analysis containing Workforce Analysis, Comparison of Incumbency to Census Availability, and Placement Goals

8. Monitoring and Reporting System

Requirement:  An important part of any successful EEO program is the establishment of an effective and workable internal monitoring and reporting system.

Finding: During this Compliance Review of MBTA, deficiencies were found with FTA requirements for a Monitoring and Reporting System.  The AGM of ODCR was responsible for monitoring MBTA’s EEO/AA program.  MBTA had an internal system in place to monitor its EEO program for its employees and to take necessary corrective actions, as necessary.  However, MBTA did not have a monitoring and reporting system in place for all of its contractors that were required to have EEO programs pursuant to the Circular.

FTA Circular 4704.1, Chapter II, 1. states:

The obligations set forth in this circular are to be redelegated to any contractor/subcontractor required to provide EEO on behalf of a recipient. 

Further, FTA Circular 4704.1, Chapter II, 2. states:

THRESHOLD REQUIREMENTS. Any applicant, recipient, or subrecipient is required to comply with program requirements in Chapter III if it meets the following thresholds:

A) Employs 50 or more transit-related employees; and

B) Requests or receives capital or operating assistance ….,or any combination thereof, in excess of $1 million in the previous Federal fiscal year; or requests or receives planning assistance ……in excess of $250,000 in the previous Federal fiscal year. 
Finally, FTA Circular 4704.1, Chapter III, 2.g, states:

An important part of any successful EEO program is the establishment of an effective and workable internal monitoring and reporting system.  This system should serve the following basic purposes:

· Assessing EEO accomplishments

· Enabling the agency to evaluate the EEO program during the year and to take necessary corrective actions, as necessary

· Identifying those units which have failed to achieve a goal or implement affirmative action

· Providing precise and factual database for future projections.

MBTA provided documentation that it had a written EEO/AA Policy and Program from one of its outside contractors with 50 or more employees, the Massachusetts Bay Commuter Railroad Company (MBCR), and also provided documentation that it had an internal system in place to monitor the MBCR EEO program. 

MBTA had contracts with at least four other outside transit operations contractors that appeared to have met the threshold requirements of the Circular: Greater Lynn Senior Services, (GLSS), The Joint Venture TTI/YCN, LLC (JV), Kiessling Transit, Inc (KTI) and Veterans Transportation Services (VTS).  MBTA did not provide documentation that these contractors that met the threshold requirements of the Circular had a written EEO Program pursuant to Chapter III of the Circular.  The Review team examined contract documents for the contractors and found that, while the contracts contained non-discrimination provisions, none of the contractors had submitted EEO Plans and MBTA had not taken any action to monitor the contractors.  MBTA provided an EEO Policy for each contractor that included provisions for monitoring of progress in a number of categories, including adherence to EEO requirements.  MBTA did not provide documentation that it was monitoring the contractors pursuant to all of the provisions of Chapter III regarding monitoring.  

Corrective Action and Schedule: Within 120 days, MBTA must submit to the FTA Office of Civil Rights:

· Copies of the EEO Programs for each of the applicable contractors.  

· Procedures that MBTA will utilize to monitor the contractors to assure that there are no discriminatory practices or outcomes in employment matters.

9. Title I of the Americans with Disability Act

Requirement:  Title I of the Americans with Disability Act (ADA) requires all recipients of federal financial assistance to prohibit discrimination on the basis of disability, and whenever a complaint is made to have a process to make a “prompt investigation whenever a Compliance Review, report, complaint, or any other information indicates a possible failure to comply” with the ADA.

Finding:    During this Compliance Review of MBTA, no deficiencies were found with FTA requirements for Title I of the ADA.  MBTA included persons with disabilities as a protected class in its EEO/AA Policy Statement.  Subsequent to the site visit, the Review team was provided the latest version of the MBTA Human Resource Policy/Procedure entitled 2.4 - Equal Employment Opportunities for Individuals with Disabilities, which included a description of the process for providing reasonable accommodation.  During the site visit, MBTA was asked to describe documentation of its most recent reasonable accommodations efforts for persons with disabilities. Subsequent to the site visit, MBTA provided documentation of seventy requests over the past several years. The reasons for the requests for ADA reasonable accommodations included:
· Fear of Public Speaking/Anxiety - 10

· Speech Impairment/Impediment - 9

· Diabetes - 7

· Back Pain – 7

· Throat Problems - 4

· Foot Problems - 3

· Neck and/or Shoulder Problems – 3

· Sleep Apnea – 2

· Asthma/Breathing Problems – 2

· Language Accent/Spanish as First Language – 2

· Crohn’s Disease – 1

· Irritable Bowel Syndrome – 1

· Multiple Sclerosis – 1

· Depression – 1

· Recovering from Brain Tumor – 1
· Deaf – 1

· Eye Seizure – 1

· Vertigo – 1

· ADD – 1

· ADHD – 1

· Language Based Learning Disability – 1

· Knee Problems – 1

Several of the forms provided to the Review team were either blank or illegible.

ADA defines a disability as a physical or mental impairment that limits a “major” life activity such as seeing, hearing, speaking, walking, breathing, performing manual tasks, or learning. Some of the disabilities it covers include:

· Substantial Hearing, Visual, or Speech Impairment

· Paralysis

· Limited or No Use of Limbs

· Mental Retardation

· Learning Disability

· Epilepsy

· AIDS or HIV Virus

ADA does not cover:

· Current Users of Illegal Drugs

· Problems Like Gambling or Kleptomania

· Temporary Impairment from Injuries or Illness

Most of the reasons given for the requests for reasonable accommodations do not appear to be appropriate under the ADA.  MBTA is advised to refine its ADA reasonable accommodations process to more accurately track “ADA” reasonable accommodations requests.

VII.
 summary of findings
	Requirements of 

FTA Circular 4704.1
	Site Review Finding
	Description of Deficiencies
	Comments
	Response Days/Date

	1.  Program Submission
	ND
	
	
	

	2.  Statement of Policy
	ND
	
	
	

	3. Dissemination
	AC 
	
	MBTA is advised to enhance the dissemination of its EEO/AA Policy to local minority and women’s organizations, community agencies, and community leaders.
	

	4. Designation of Personnel           Responsibility
	D
	Manager/Director of EEO lacks sufficient authority; Does not concur in all hires and promotions.
	MBTA must submit to the FTA Office of Civil Rights documentation that it has revised its Human Resources Personnel Policies and Procedures and the duties of MBTA’s EEO/AA Officer conform the requirements of FTA Circular 4704.1, specifically ensuring that the AGM ODCR has sufficient authority to concur in all hires and promotions and have sufficient input in all aspects of the employment procedures to identify and work with management to eliminate employment barriers that may be obstructing the achievement of EEO goals and objectives
	120 Days 

	5. Utilization Analysis
	AC
	
	MBTA is advised to submit its next workforce utilization analysis as part of its EEO Program Update submittal to FTA without the “80 percent” factor.
	

	6. Goals and Timetables
	AC
	
	MBTA is advised to submit its next goal setting as part of its EEO Program Update submittal to FTA without the “less than one person” factor.

MBTA is advised to monitor goal attainment more closely and be prepared to justify the failure to meet goals in its next EEO Program Update submittal to FTA.
	

	7. Assessment of Employment Practices
	ND
	
	
	

	8.  Monitoring and Reporting System


	D
	MBTA’s monitoring and reporting system for outside contractors  is inadequate. 
	MBTA must submit to the FTA Office of Civil Rights:

· Copies of the EEO Programs for each of the applicable contractors.  

· Procedures that MBTA will utilize to monitor the contractors to assure that there are no discriminatory practices or outcomes in employment matters.


	  120 Days 

	9.  Title I of the ADA
	AC
	
	MBTA is advised to refine its ADA reasonable accommodations process to more accurately track “ADA” reasonable accommodations requests.
	 


ND = No Deficiency; D = Deficiency; NA = Not Applicable; NR = Not Reviewed; AC=Advisory Comments
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	NAME
	TITLE/

ORGANIZATION
	PHONE
	            E-MAIL

	Jeanne Morrison 
	Assistant General Manager (AGM), Office of Diversity & Civil Rights (ODCR), MBTA
	617 222-3305 
	jmmorrison@mbta.com 

	Kendra Thomas
	Assistant Director, Affirmative Action/EEO Programs, ODCR, MBTA
	617 222-3140
	kthomas@mbta.com

	Beverly Gudanowski 
	Assistant Director, Civil Rights Investigation, ODCR, MBTA
	617 491-4580
	bgudanowski@mbta.com

	Delores Knight 
	 Chief Administrative Officer, MBTA
	617 222-4580
	dknight@mbta.com

	William Mitchell 
	General Counsel, MBTA
	617 222-3160
	bmitchell@mbta.com

	Kenrick Clifton 
	Assistant Director, Government Compliance (DBE & Title VI), ODCR, MBTA
	617 222-4896
	kclifton@mbta.com

	Scott Moriearty 
	Affirmative Action/EEO Consultant, MBTA
	617 669-4407
	

	Brian Donohoe
	AGM, Labor Relations, MBTA
	617 222-3283
	bdonohoe@mbta.com 

	Jane Marra
	AGM, Human Resources, MBTA 
	617 222-1697
	jmarra@mbta.com

	Mary Logalbo
	Assistant General Counsel, MBTA 
	617 222-3161
	mlogalbo@mbta.com

	Kate Legrow
	Director, Occupational Health, MBTA 
	617 222-5858 
	klegrow@mbta.com 

	Judi Burgess
	Deputy Director, Labor Relations, MBTA 
	617 222-5521
	jburgess@mbta.com

	Nicholas Sun
	Government Compliance Investigator, ODCR, MBTA
	617 222-3141
	nsun@mbta.com

	June Castle
	Civil Rights Investigator, ODCR, MBTA 
	617 222-1691
	jcastle@mbta.com 

	Priscilla Jackson 
	ADR/Mediation Manager, ODCR, MBTA
	617 222-3263
	pjackson@mbta.com

	Paul Andruszkiewicz 
	Deputy Director, Human Resources, MBTA 
	617 222-1696
	Pandruszkiewicz@mbta.com

	Patricia Houston 
	Staff Assistant, Human Resources, MBTA


	617 222-4458
	phouston@mbta.com 

	Kevin McGuire 
	Deputy Chief Operating Officer, MBTA 
	617 222-4554
	kmcguire@mbta.com

	Adam Veneziano
	Project Manager, Operations, MBTA
	617 222-4774
	aveneziano@mbta.com

	Maryanne Walsh
	Chief of Staff, Operations, MBTA
	617 222-4549
	mawalsh@mbta.com

	Vanessa Prince 
	Equal Opportunity Specialist, ODCR, MBTA
	617 364-2507
	vprince@mbta.com

	David Santeusnic
	Attorney, Holland & Knight
	617 854-1490
	David.santeusnic@hklw.com

	Mary Beth Mello
	Deputy Regional Administrator, FTA Region I
	617 494-2055
	Mary.Mello@dot.gov

	Sandra McCrea
	Chief of External Operations, FTA Headquarters’ Office of Civil Rights
	202-366-0803
	Sandra.McCrea@dot.gov

	Peggy Griffin 
	Regional Civil Rights Officer, FTA Region I
	617 494-2397
	Margaret.Griffin@dot.gov 

	John Potts
	Lead Reviewer, DMP
	504-282-7949


	johnpotts@thedmpgroup.com

	Maxine Marshall 
	Reviewer, DMP 
	504-813-7425


	maxine.marshall@thedmpgroup.com

	Clinton Smith
	Reviewer, DMP 
	504-382-3760


	clinton.smith@thedmpgroup.com 
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