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Dana Lucas, Reviewer

Clinton Smith, Reviewer
II.
 Jurisdiction and authorities

The Federal Transit Administration (FTA) Office of Civil Rights is authorized by the Secretary of Transportation to conduct Civil Rights Compliance Reviews.  The Equal Employment Opportunity (EEO) Reviews are undertaken to ensure compliance of applicants, recipients, and subrecipients with 49 U.S.C. Section 5332, “Non-Discrimination” and the program guidelines of FTA Circular 4704.1, “Equal Employment Opportunity Guidelines for Grant Recipients”.  Further, FTA recipients are required to comply with 49 CFR Part 27, “Nondiscrimination on the Basis of Disability in Programs and Activities Receiving or Benefiting from Federal Financial Assistance”.

The Metropolitan Transit System (MTS) is a recipient of FTA funding assistance and is therefore subject to the EEO compliance conditions associated with the use of these funds pursuant to 49 U.S.C. Section 5332, FTA Circular 4704.1 and 49 CFR Part 27.  These regulations define the components that must be addressed and incorporated in MTS’ EEO program and were the basis for the selection of compliance elements that were reviewed in this document.  

III.
PURPOSE AND OBJECTIVES
PURPOSE

The FTA Office of Civil Rights periodically conducts EEO Compliance Reviews of grant recipients and subrecipients to determine whether they are honoring their commitment, as represented by certification to FTA, that they are complying with their responsibilities under 49 U.S.C. Section 5332, FTA Circular 4704.1, and 49 CFR Part 27.  In keeping with its regulations and guidelines, FTA determined that a Compliance Review of MTS’ “Equal Employment Opportunity Program” was necessary.  

The Office of Civil Rights authorized The DMP Group to conduct this EEO Compliance Review of MTS.  The primary purpose of the EEO Compliance Review was to determine the extent to which MTS has met its EEO program goals and objectives, as represented to FTA, in its EEO Program Plan.  This Compliance Review was intended to be a fact-finding process to: (1) examine MTS’ EEO Program Plan and its implementation, (2) provide technical assistance, and (3) make recommendations regarding corrective actions deemed necessary and appropriate.

This Compliance Review did not directly investigate any individual complaints of discrimination in employment activities by the grant recipient or its subrecipients, nor did it adjudicate these issues on behalf of any party.
OBJECTIVES

The objectives of FTA’s EEO regulations, as specified in FTA Circular 4704.1, are:

· To ensure that FTA applicants, recipients, subrecipients, contractors and/or subcontractors will not discriminate against any employee or applicant for employment because of race, color, creed, national origin, sex, age, or disability;

· To ensure that FTA applicants, recipients, subrecipients, contractors and/or subcontractors will take affirmative action to ensure that applicants are employed, and that employees are treated during employment without regard to race, color, creed, national origin, sex, age or disability.  Such action shall include, but not be limited to, hiring, promotion or upgrading, demotion, transfer, recruitment or recruitment advertising, layoff or termination, disciplinary actions, rates of pay or other forms of compensation, and selection for training, including apprenticeship.  It shall also include a written affirmative action plan designed to achieve full utilization of minorities and women in all parts of the work force; and

· To ensure that FTA applicants, recipients, subrecipients, contractors and/or subcontractors will post in conspicuous places and make available to employees and applicants for employment, notices setting forth the recipient’s EEO policy.  In addition, applicants/employees will be notified of the recipient’s procedures for filing complaints of discrimination internally, as well as externally, with the Federal Equal Employment Opportunity Commission, the local human rights commission, and/or the U.S. Department of Transportation (DOT). 

The objectives of this EEO Compliance Review were:

· To determine whether MTS is honoring its commitment represented by the certification to FTA that it is complying with its responsibilities under 49 U.S.C. Section 5332, “Non-Discrimination.”

· To examine the required components of MTS’ EEO Program Plan against the compliance standards set forth in the regulations and to document the compliance status of each component.

· To gather information and data regarding all aspects of MTS’ employment practices, including recruitment, hiring, training, promotion, compensation, retention and discipline from a variety of sources: Human Resources Department staff, other MTS management and staff, and community representatives.  

iv.
Background information
The Metropolitan Transit System (MTS), created by the California legislature in 1979, is the transit operator for the City of San Diego and southwestern San Diego County.  MTS is the successor agency to the Metropolitan Transit Development Board (MTDB), which was created by the State in 1975.  MTS is an independent governmental agency governed by a 15-member Board of Directors whose membership includes four council members from the City of San Diego; one council member each from the cities of Chula Vista, Coronado, El Cajon, Imperial Beach, La Mesa, Lemon Grove, National City, Poway and Santee; one supervisor from the County of San Diego; and one chairperson selected at-large by the Board.  MTS serves over two million people in an area of approximately 570 square miles.

MTS provides light rail, fixed-route bus, ADA complementary paratransit, employer shuttle/general public paratransit, taxicab regulation and ferry services.

The 51.3-mile light rail transit network, known locally as San Diego Trolley, serves 53 stations and is comprised of three lines:  the 18.8-mile Blue Line, the first line to open, operates between the Old Town Transit Center north of downtown San Diego and the San Ysidro Transit Center at the U.S. - Mexico border.  During peak hours, service is provided beyond the Old Town Transit Center to serve an additional seven stations.  The 20.7-mile Orange Line operates between the 12th and Imperial Transit Center and Gillespie Field.  The Orange Line, which loops through downtown San Diego, serves 12 stations.  The 19.3-mile Green Line, MTS’ newest line, operates between the Old Town Transit Center and Santee Town Center.

Transit centers are located at 19 light rail stations.  The trains, which operate from 4:14 a.m. to 1:30 a.m., seven days a week, are stored and serviced at the rail yard at 12th and Imperial in downtown San Diego.  The service is operated by San Diego Trolley, Inc., a non-profit, public benefit corporation of which MTS is the sole member.

The fixed-route bus network is comprised of over 100 routes.  Buses operate from 4:00 a.m. to 1:00 a.m., seven days a week.  San Diego Transit Corporation, a non-profit, public benefit corporation of which MTS is the sole member, operates 32 of the routes.  The balance of the service is provided under contract to MTS or the City of Chula Vista.  MTS contracts with Laidlaw Transit Services, Southland Transit, Coach USA, and Veolia.  Chula Vista is a party to the contract with Veolia.  All the contractors operate FTA-funded equipment purchased by MTS.

MTS operates out of two FTA-funded facilities, the Imperial Avenue Division and Kearny Mesa Bus Division.  Veolia operates out of the MTS-owned, FTA-funded South Bay Facility in Chula Vista.  Laidlaw operates the contracted fixed-route service from the MTS-owned, FTA-funded East County Bus Maintenance Facility in El Cajon.  MTS’ other contractors operate out of their own facilities.  There are no FTA funds in the facilities used by the City of Chula Vista.

MTS contracts with Laidlaw for ADA complementary paratransit service.  Service is provided the same days and hours as light rail and fixed-route bus service.  Laidlaw uses FTA-funded equipment for the service.

MTS contracts with Southland Transit to operate an employer shuttle between the Sorrento Valley Coaster Connection and surrounding employment centers and a general public paratransit service called Direct Access to Regional Transit (DART), which operates during the mid-day in Rancho Bernardo and peak hours in Scripps Ranch.  The service is provided using FTA-funded equipment.

MTS contracts with San Diego Harbor Excursion for the Coronado Ferry, which operates during peak hours only between Coronado Island and the B Street Pier in downtown San Diego.  There are no FTA funds in the service.

At the time of the Compliance Review, MTS had 1,497 employees.  MTS had an overall minority representation of 65 percent and female representation of 27 percent.  According to MTS’ Organization Charts, dated February 2008, MTS was organized into the following major divisions, each of which reported directly to the Chief Executive Officer:

· San Diego Trolley President & General Manager

· San Diego Transit Chief Operating Officer 

· Human Resources & Labor Relations

· General Counsel

· Finance  

· Marketing & Communications 

· Planning & Scheduling

· Government Affairs & Community Relations

At the time of the Compliance Review, the Equal Employment Opportunity/ Affirmative Action (EEO/AA) function was located in the Human Resources and Labor Relations department.  The head of this Department, the Director of Human Resources and Labor Relations, reported to MTS’ Chief Executive Officer (CEO).  The Director of Human Resources and Labor Relations was responsible for the implementation of the EEO/AA Program.  In regard to the EEO/AA Program, the Director of Human Resources (HR) and Labor Relations (LR) was responsible for updating MTS’ EEO policies, monitoring compliance with the approved Affirmative Action Plan goals, providing training, and implementing programs that promoted MTS’ policy of encouraging diversity and equal employment opportunity.  The Director of HR and LR was also responsible for the day-to-day management, implementation and execution of MTS’ EEO/AA Program, including the investigation of EEO complaints.  The Manager of Employment Services and the Manager of Benefits and Compensation assisted the Director in accomplishing these duties. 
A demographic profile of San Diego County, which is the normal recruitment area for MTS employees, is presented on the next page.  The profile showed the following racial diversity: 66.5 percent were White Non-Hispanic, 8.9 percent were Asian, and 5.7 percent were Black.  Persons of Hispanic origin represented 26.7 percent of the population. 

Racial/ Ethnic Breakdown of San Diego County 

2000 U.S. Census

	Racial/ Ethnic Group
	Total


	Percent

	White
	1,871,839


	66.5%

	Black
	161,480
	5.7%

	American Indian and Alaska Native
	24,337


	0.9%

	Asian
	249,802


	8.9%

	Native Hawaiian/ Pacific Islander
	13,561


	0.5%

	Some Other Race
	360,847


	12.8%

	Two or More Races
	131,967


	4.7%

	Total Population
	2,813,833
	100%


	Hispanic Origin*


	750,965
	26.7%


* 
Per the U.S. Census, people of Hispanic origin can be, and in most cases are, counted in two or more race categories. 
v.
scope and methodology
SCOPE

The following required EEO program components specified by the FTA were reviewed during this Compliance Review:

1.
Program Submission – A formal EEO program is required of any recipient that both employs 50 or more transit-related employees (including temporary, full-time or part-time employees either directly employed and/or through contractors) and received in excess of $1 million in capital or operating assistance or in excess of $250,000 in planning assistance in the previous federal fiscal year.  Program updates are required every three years.

2.
Statement of Policy – An EEO Program must include a statement issued by the CEO regarding EEO policy affecting all employment practices, including recruitment, selection, promotions, terminations, transfers, layoffs, compensation, training, benefits, and other terms and conditions of employment.  

3.
Dissemination – Formal communication mechanisms should be established to publicize and disseminate the recipient’s EEO policy, as well as appropriate elements of the program, to its employees, applicants and the general public.

4.
Designation of Personnel Responsibility – The importance of an EEO program is indicated by the individual the agency has named to manage the program and the authority this individual possesses. An executive should be appointed as Manager/Director of EEO who reports and is directly responsible to the agency’s CEO.  

5.
Utilization Analysis – The purpose of the utilization analysis is to identify those job categories where there is an underutilization and/or concentration of minorities and women in relation to their availability in the relevant labor market.

6. 
Goals and Timetables – Goals and timetables are an excellent management tool to assist in the optimum utilization of human resources.  

7. 
Assessment of Employment Practices – Recipients, subrecipients, contractors and subcontractors must conduct a detailed assessment of present employment practices to identify those practices that operate as employment barriers and unjustifiably contribute to underutilization. 

8. Monitoring and Reporting System – An important part of any successful EEO program is the establishment of an effective and workable internal monitoring and reporting system.

9.
Title I of the Americans with Disabilities Act (ADA) – All recipients of federal financial assistance are required to prohibit employment discrimination on the basis of disability, and whenever a complaint is made, to have a process to make a prompt investigation whenever a Compliance Review, report, complaint, or any other information indicates a possible failure to comply with the ADA.
METHODOLOGY

The initial step of this EEO Compliance Review consisted of consultation with the FTA Region IX Civil Rights Officer and Civil Rights Headquarters staff regarding the decision to conduct a Compliance Review of MTS.  Relevant documents from FTA’s files were reviewed as background. Next, an agenda letter was prepared and sent to MTS by FTA’s Office of Civil Rights.  The agenda letter notified MTS of the planned Compliance Review, requested preliminary documents, and informed MTS of additional documents needed and areas that would be covered during the on-site portion of the Review.  It also informed MTS of the staff and other organizations and individuals that would be interviewed.  The following documents were requested:

1.
A copy of all personnel policy guides, handbooks, regulations, or other material, that governs employment practices.

2.
A copy of each complaint or lawsuit filed against MTS, internally or externally, during the last three years (January 2005 - December 2007) alleging discrimination towards an employee or job applicant.

3.
MTS’ most recent Affirmative Action Plan to include the following:

· Statement of Policy issued by the CEO

· Description of Policy dissemination mechanisms

· Designation of EEO Officer and responsibilities

· Utilization analysis (to include a workforce and availability analyses)

· Goals and timetables

· Assessment of employment practices 

· Description of EEO monitoring and reporting system

4.
A copy of notices utilized by MTS to inform employees of their right to obtain reasonable accommodation and any formal procedures to make such accommodation. A list of requests for reasonable accommodations from applicants and employees for the past three years, noting if MTS granted the requests.

5.
A list of all recruitment sources used during the last year, including the name and telephone numbers of contact persons.

6.
A copy of the information given to employees regarding employer-sponsored on-the-job training or educational programs.

7.
A copy of MTS’ current organization chart.

8.
Collective Bargaining Agreements covering the past three years for each bargaining unit, if applicable.

9.
MTS’ current Wage and Salary Rates and, if applicable, Union Wage Scales.

10.
A listing of all job titles for which written examinations are conducted.

11.
A listing of all job titles for which medical or physical examinations are                                                                                                                                  


conducted.

12.
Process Flow Charts and Operation Procedures of the EEO Monitoring and Reporting Systems.

13.
A report on the results of MTS’ goals for the 2007 affirmative action plan 
(AAP) year.  For goals not attained, a description of the specific good faith 
efforts made to achieve them.

14.
Data on applicants/hires for the past three years for each job title or job group. Provide the total number of applicants and the total number of hires, as well as the number of minority group and female applicants and hires.

15.
Data on competitive promotions for the past three years for each job title or job group. Provide the total number of promotions, as well as the number of minority group and female employee promotions.  Indicate the departments from which and to which the employees were promoted.

16.
Data on terminations for the past three years for each job title or job group. Provide the total number of employee terminations, as well as the number of minority group and female terminations.  Indicate if the terminations were voluntary or involuntary.

17.
Data on all demotions, suspensions, and disciplinary actions above the level of oral warning for the past three years for each job title or job group.   Provide the total number of demotions, suspensions, and disciplinary actions, as well as the number of minority group and female demotions, suspensions, and disciplinary actions.  Indicate the departments in which these employees worked when they were demoted, suspended or disciplined.

18. Data on applicants/hires, promotions, terminations, demotions, suspensions and disciplinary actions for the past three years for persons with disabilities.  

19. Utilization Analysis for the past two years prepared in accordance with FTA Circular 4704.1 Chapter III 2 d.

20. Goals and Timetables for the past two years prepared in accordance with FTA Circular 4704.1 Chapter III 2 e.

21.  A description of the procedures and criteria used by MTS to monitor its subrecipients and contractors to determine compliance with FTA EEO requirements.

22. Copies of EEO Programs from subrecipients and contractors that employ 50 or more transit related employees.

MTS assembled most of the documents prior to the site visit and provided them to the Compliance Review team for advance review.  The remaining documents were made available during the site visit.  A detailed schedule for the three-day site visit was developed.  

The site visit to MTS occurred February 26 - 28, 2008.  An Entrance Conference was conducted at the beginning of the Compliance Reviews with FTA’s Region IX Civil Rights Officer, MTS senior management staff, and the contractor Review team.  During the Entrance Conference, the Review team explained the goals of the Review and the needed cooperation of staff members.  The detailed schedule for conducting the on-site visit was discussed.
Following the Entrance Conference, the Review team conducted a detailed examination of documents submitted to the Review team by MTS’ Director of HR and LR on behalf of the agency. The Review team also held discussions with individuals regarding MTS’ EEO/AA Program and its implementation. 

The next morning, a group interview was conducted with members of MTS’ HR staff.  This group was responsible for MTS’ employment practices, including recruitment, testing, hiring, promotions, transfers, discipline and terminations.  It should be noted that the same individuals that comprised and participated in the group discussions for the EEO/AA discussion were the same group that comprised and participated in the HR and LR discussions.
In the afternoon, additional interviews were conducted, but, at that session, the Review team addressed issues related to Labor Relations and Training.  MTS’ General Counsel joined the group during the legal issues discussion.   Files and records of employment actions, such as new hires, promotions, demotions, and terminations, were requested and reviewed. 

Throughout the three-day site visit, interviews were also conducted with selected employees and managers to assess their perception of equal employment opportunities at MTS. 
Staff Interviews

The Review team independently selected seven staff members to be interviewed.  These staff members were not involved in the development of MTS’ EEO program. Most of the employees were unaware that MTS had an EEO program.  None knew who the EEO Officer was and were surprised to learn that the Director of HR and LR was the EEO Officer. Several employees thought it was “interesting” that the human resources person who hired and fired was also the responsible person in the event you had an EEO problem or complaint. None had seen an EEO policy or a complaint procedure and none had attended any EEO training or diversity classes. 

However, most employees did not believe diversity in the workforce was a major problem. There were many positive comments regarding MTS’ diverse workforce and there were more employees who believed that if they worked hard and were diligent, there were opportunities for promotion and advancement in the agency. MTS received high marks for their apprenticeship program that included many minorities and women. This program was also credited with MTS’ effort to develop a more diverse workforce.  And, while the “EEO department” had not participated actively in the hiring process, MTS appeared to understand the need to increase minority and women in the workforce.

Despite the MTS’ workforce diversity, most of the employees believed and voiced opinions that a visible, viable and effective EEO program would be beneficial to the workforce.  A number of employees noted that the program was not as effective as it could be.   Some believed that women and minorities were still not adequately represented in upper management while others were not aware of any job classifications at MTS that did not have adequate representation of women or minorities.  Most believed that diversity training at all levels would make for a more effective workplace. 

Other specific recommendations and comments on MTS’ EEO performance were offered:

· MTS’ EEO Program Manager could issue an annual report to MTS’ employees on the agency’s progress, including its utilization status

· Increased staffing of the EEO unit could provide guidance and an increasing EEO presence in the agency

· MTS supervisors should provide continuous emphasis in his/her unit on EEO goals and objectives

· MTS should continue to focus on increasing participation of women in the skilled craft departments

In general, there was little to no knowledge among employees regarding MTS’ EEO/AA Program.  However, the Review team determined that, while the employees had little knowledge of the program, there were no significant complaints regarding the hiring, promotions and terminations of employees within the agency.  The Review team also noted that overall minority employment was at or above parity for most categories and that some aspects of an assessment of employment practices were being conducted on a regular basis.  

At the end of the site visit, an Exit Conference was held with FTA’s Region IX Civil Rights Officer, MTS senior management staff, and the contractor Review team.  A list of attendees for the Compliance Review is included at the end of this report.  At the Exit Conference, initial findings and corrective actions were discussed with MTS.  

VI.
Findings and recommendations

The EEO Compliance Review focused on MTS' compliance with nine specific requirements of FTA Circular 4704.1 and Title I of the Americans with Disabilities Act (ADA).  This section describes the requirements and findings at the time of the Compliance Review site visit.  At the time of the site visit, deficiencies were identified in six of the nine areas examined.  These areas were: Statement of Policy, Dissemination, Designation of Personnel Responsibility, Goals and Timetables, Monitoring and Reporting, and Title I of ADA. MTS corrected the deficiency in the area of Goals and Timetables by the exit conference.  Following the site visit, MTS submitted a number of documents to move toward compliance.  MTS fully corrected another deficiency in the area of ADA.

1. Program Submission

Requirement:  A formal EEO program is required of any recipient that both employs 50 or more transit-related employees (including temporary, full-time or part-time employees either directly employed and/or through contractors) and received in excess of $1 million in capital or operating assistance or in excess of $250,000 in planning assistance in the previous federal fiscal year.  Program updates are required every three years.

Finding:  During this Compliance Review of MTS, no deficiencies were found with FTA requirements for Program Submission.  MTS submitted its Equal Employment Opportunity Program Update to FTA in December 2006.  FTA approved the program on January 8, 2008.  The EEO Program contained the following sections in accordance with FTA requirements: 

· Statement of the EEO Policy

· Overview of MTS’ EEO/AA Plan

· Definitions 

· Dissemination of Policy

· Responsible Staff

· Workforce Analysis

· Utilization Analysis

· Goals and Timetables

· Assessment of Present Employment Practices

· Internal Monitoring and Reporting System

2. Statement of Policy 

Requirement: An EEO Program must include a statement issued by the CEO regarding EEO policy affecting all employment practices, including recruitment, selection, promotions, terminations, transfers, layoffs, compensation, training, benefits, and other terms and conditions of employment.  

Finding:  During this Compliance Review of MTS, deficiencies were found with FTA requirements for Statement of Policy.   The Policy Statement that was included in MTS’ November 2006 EEO Program Final Draft described MTS’ Equal Employment Opportunity/Affirmative Action (EEO/AA) Policy.  The Policy however, was not signed by the CEO and did not contain the following required elements:

· A commitment to Affirmative Action 

· Discussions that performance evaluations will be based on EEO accomplishments

· Identification of a EEO Officer 

· A statement that accomplishing EEO goals will benefit MTS

In addition, The Policy Statement contained the following statement:
MTS will adhere to the provisions of the Executive Order 11246 to the extent allowable by the California Proposition 209, the Equal Opportunity Commission (EEOC) Guidelines, and all other applicable equal Employment Opportunity regulations, taking into account its present size and future growth.

MTS was informed that the Federal law supersedes State or local laws.  Therefore, as a recipient of Federal funds, MTS EEO Program and Policy Statement could not be constrained by the State or locals laws.  The policy must comply fully with Federal requirements. 

Following the site visit, MTS provided a revised EEO Program, dated March 2008. The revised Program included a revised Policy Statement. The new Policy Statement was signed by the CEO and included the following changes:

· That MTS was committed to EEO

· It identified the Director of Human Resources and Labor Relations as the EEO Officer

· It included a statement that performance evaluations would be based upon EEO accomplishment

· It included a statement that accomplishing EEO goals would benefit MTS

The revised Policy Statement satisfied most of the deficiencies that were contained in the original Policy Statement.  It did not, however, satisfy the requirement to include a commitment to Affirmative Action pursuant to the Circular.  The revised Policy did not include a specific reference to Prop 209, however, it did contain a statement that:

MTS will adhere to the provisions of the Executive Order 11246 to the extent allowable by applicable Federal and State law….  

The Program Guidelines of FTA Circular 4704.1, Chapter III, Section 2, a (2) state the written EEO Policy statement must include, 

A commitment to undertake an affirmative action program, including goals and timetables, in order to overcome the effect of past discrimination on minorities and women.

This requirement applies to all Grant Recipients who receive federal transit funds. It is a Federal law requirement. It is not limited to the extent allowable by any State provision. MTS is required to comply with this provision of the circular. 

Corrective Actions and Schedules:  Within 120 days, MTS must submit to the FTA Office of Civil Rights a revised Policy Statement that contains:

· A commitment to Affirmative Action

· Eliminates any reference to adherence being limited to that allowable by State law.   

3. Dissemination

Requirement:  Formal communication mechanisms should be established to publicize and disseminate the agency’s EEO policy as well as appropriate elements of the program, to its employees, applicants and the general public. 

Finding:  During this Compliance Review of MTS, deficiencies were found with FTA requirements for Dissemination. The Review team examined documentation which showed that, except for the Policy’s dissemination in MTS’ new management orientation package and at State-mandated compulsory supervisory sexual harassment training (AB 1825), there was no other internal dissemination of the EEO Policy.   The Policy was not posted on MTS’ internal (intranet) website and there was no documentation of an annual distribution to all employees. Non management hires and other employees had not received any dissemination.  

There were no MTS policy statement or Federal EEO Posters Notices posted on the bulletin boards. 

Externally, there was no dissemination of the Policy.   Community recruiting provided some external exposure of MTS’ hiring policies and philosophy but the EEO Policy had not been distributed.   

FTA Circular 4704.1 contains the following guidance on internal and external dissemination:

· Include Policy Statement in EEO Program

· Conspicuously post the Policy Statement on department bulletin boards at work locations, including areas where job announcements are posted

· Ensure that the copies of the EEO Program and internal complaint procedures are redistributed to all employees every year  

· Ensure that management has been made aware of the EEO Program through department meetings conducted by the Director of Human Resources and Labor Relations department

· Incorporate the equal opportunity clause, “MTS is an Affirmative Action/Equal Opportunity Employer” in employment applications, purchase orders, leases, labor union agreements and contracts

· Disseminate EEO Policy to local minority and women’s organizations, community agencies, and community leaders

Following the site visit, MTS provided assurance to the Review team that, upon approval by the FTA, a revised EEO Policy would be disseminated to all of its employees. 

Corrective Actions and Schedules:  Within 120 days, MTS must submit to the FTA Office of Civil Rights Equal Opportunity documentation that it has disseminated the revised EEO Policy, internally and externally, in accordance with the guidance contained in FTA Circular 4704.1.

4. Designation of Personnel Responsibility

Requirement: The importance of an EEO program is indicated by the individual the agency has named to manage the program and the authority this individual possesses.  An executive should be appointed as Manager/Director of EEO who reports and is directly responsible to the agency’s CEO for EEO matters.

Finding: During this Compliance Review of MTS, deficiencies were found with the FTA requirements for Designation of Personnel Responsibility.       

The Program Guidelines of FTA Circular 4704.1 Chapter III, 2c states:

An executive should be appointed as Manager/Director of EEO who reports and is directly responsible to the agency’s CEO. Since managing the EEO program requires a major commitment of time and resources, the Manager/Director of EEO should be given top management support and assigned a staff commensurate with the importance of this program. 

At the time of the compliance review, the Director of HR and LR reported directly to the President and CEO regarding EEO and other matters. The Program Guidelines in the FTA Triennial Review process contains the following instruction on the designation of an EEO Officer:

Question 2.
Who is responsible for ensuring that equal employment opportunities (EEO) obligations are fulfilled? To whom does this individual report for EEO matters? Is this a collateral duty assignment? If yes, do potential conflicts exist and how are they identified and resolved?

Explanation

The grantee’s Chief Executive Officer (CEO) should designate an EEO Officer and adequate staff to administer the EEO program. The EEO Officer should be an executive and should report directly to the CEO. Care should be taken to avoid conflicts when assigning responsibility for administering the EEO program as a collateral duty assignment, e.g., a personnel officer may have a conflict of interest.

Determination/Deficiency Code

If the grantee has designated an EEO Officer and adequate staff to administer the EEO program and there are no potential conflicts of interest with this assignment, the grantee is not deficient……..The determination will be partially based on the size of the grantee. Large grantees should have clear reporting relationships with no conflicts of interest.
While the Director of HR and LR has a direct line of communication to the CEO, the designated EEO Officer is also the HR and LR Director.  This reporting relationship satisfied part of the Circular requirement for this section.  However, the EEO responsibility was a collateral duty assignment and there would be potential conflicts of interest.  MTS had no process in place for addressing the major conflicts of interest that result from this dual responsibility. There was no system of checks and balances between the two functions if a conflict arose.   Potential conflicts of interest include:

· A required responsibility of the EEO/AA Officer is to conduct an assessment of “Employment Practices to Identify Causes of Underutilization”.  All problem areas must be identified and a proposed program of remedial, affirmative actions taken. 

· A primary EEO function is to hear and adjudicate complaints, some which may involve HR personnel or an action against the HR/LR Director directly. While MTS has had limited EEO complaints filed, it must ensure that the reason is not based upon employees’ fear of retaliation or lack of knowledge of the complaint process.  There should be no impediments to an employee addressing a concern or filing an EEO complaint.  MTS must ensure that there are no conflicts or restrictions regarding this sensitive issue. 

· The EEO function, as well as others, involves monitoring the actions of the Human Resources Department.  It does not appear that the HR/LR Director is able to independently carry out these functions based upon its current dual obligations and MTS’ current policies and procedures. 

Following the Compliance review, MTS submitted, as part of its revised Policy Statement, a provision that indicated that, “If the Director of Human Resources and Labor Relations is involved in the complaint (by another employee) the complaint should be filed with and will be processed by the General Counsel.” This statement does not address complaints against the HR and LR actions, such as hiring, promotions, terminations, discipline, etc. This statement is not sufficient to satisty the Circular requirements. Grantees have been permitted to combine the functions if the grantee provided detailed written documention regarding how it would manage collateral functions and potential conflicts. The process must be comprehensive and not subject to a “case by case” review.
Corrective Action and Schedule:  Within 120 days, MTS must submit to the FTA Office of Civil Rights a comprehensive and non-restrictive policy and procedure for addressing possible conflicts regarding the dual obligations/responsibilities of the Director of Human Resources and Labor Relations and the EEO Officer, as required by FTA Circular 4704.1. 

5. Utilization Analysis

Requirement:  The purpose of the utilization analysis is to identify those job categories where there is an underutilization and/or concentration of minorities and women in relation to their availability in the relevant labor market.  

Finding: During this Compliance Review of MTS, no deficiencies were found with FTA requirements for Utilization Analysis.  MTS prepared a workforce utilization analysis and submitted it with the EEO Program Update.  This information was updated on an annual basis.  

The information developed in this analysis included the following:  

· Utilization Analysis Summary by Job Group

· Work Force Analysis Summary by Department

· Work Force Analysis Detail (included Job Group Detail along with information contained in Work Force Analysis Summary)

· Job Group Analysis (included Job Title and Department information)

· Availability Analysis [included raw statistics by Job Group and included weighting factors with explanation for weighting (MTS used 2000 Census data for its analysis)].

MTS’ 2007 Utilization Analysis showed that minorities represented 65 percent of the workforce and females represented 27 percent of the workforce.  According to MTS’ 2007 Job Group analysis of Executive/Managerial, Engineers, Professionals, Administrative Support, Technicians, Protective Services, Craft Workers (Skilled), Transportation, and Laborer, MTS demonstrated that it had achieved parity in the majority of the areas of the workforce. It would continue to concentrate its efforts on the recruitment of females and Hispanics in the Executive/Managerial areas and Craft Workers. 

MTS was able to generate and update its utilization analysis readily.  In addition, the utilization reports could be cross-referenced by race, national origin, age, and sex.  While MTS did have areas of underutilization, it was able to demonstrate to the Review team that it continued to make “good faith efforts” and progress to eliminate the areas of underutilization.

6. Goals and Timetables

Requirement: Goals and timetables are an excellent management tool to assist in the optimum utilization of human resources.  
Finding:  During this Compliance Review of MTS, deficiencies were found with FTA requirements for Goals and Timetables.  MTS had established short and long-term goals in general conformance with the Circular.  However, its goals were based upon a “less than one person” factor. The “less than one person” factor utilized a process where no goal is set for an underutilized job category if it takes less than one full person to meet the goal. 

     The Program Guideline of FTA Circular 4704.1 Chapter II, 2e states:

Short-term or intermediate numerical goals should be set and pursued in order to assure accomplishment of long-range goals.  Short-term goals represent the net increase in minority and/or women’s employment in a particular job category within the next 12 months.  Short-term goals….should be based on anticipated job openings, job group availability, and the long-range goals set for minorities and/or women in the particular job category.  Projections of vacancies should also be established in terms of a job progression chart in order to determine which vacancies can be filled immediately by underutilized persons and the possibilities of these persons being promoted into upper-level positions in terms of long-range goals.

The Circular does not provide for determining a goal based on the “less than one person” factor.  During the site visit, MTS agreed that it should not have applied the “less than one person” factor to its goal setting and developed new EEO goals without applying that factor prior to the site visit exit conference. 

The deficiency in this area is now closed.

7. Assessment of Employment Practices 

Requirement:  Recipients, subrecipients, contractors and subcontractors must conduct a detailed assessment of present employment practices to identify those practices that operate as employment barriers and unjustifiably contribute to underutilization.

Finding: During this Compliance Review of MTS, no deficiencies were found with FTA requirements for Assessment of Employment Practices.  MTS did demonstrate that analyses were being conducted regularly.  It submitted documentation on the information that had been compiled for FY 2006.  The following reports were submitted to the Review team:

· Workforce Analysis as of November 30, 2006

· New Hires by Job Group

· Involuntary Terminations by Job Category

· Promotion by Job Category

· Job Group Analysis

· Utilization analysis containing Workforce Analysis, Comparison of Incumbency to Census Availability, and Placement Goals

MTS demonstrated that qualitative or quantitative assessments of employment practices were being conducted. No trends were identified to suggest that the current employment practices operated as employment barriers or led to significant underutilization of women or minorities. 

8. Monitoring and Reporting System

Requirement:  An important part of any successful EEO program is the establishment of an effective and workable internal monitoring and reporting system.

Finding: During this Compliance Review of MTS, deficiencies were found with FTA requirements for Monitoring and Reporting System.  The Director of HR and LR was responsible for monitoring MTS’ EEO/AA program.  MTS had an internal system in place to monitor its own workforce, however, MTS did not have a monitoring and reporting system in place for all of its contractors that were required to have EEO programs pursuant to the Circular.

FTA Circular 4704.1, Chapter II, 1. states:

The obligations set forth in this Circular are to be redelegated to any contractor/subcontractor required to provide EEO on behalf of a recipient. 

Further, FTA Circular 4704.1, Chapter II, 2. states:

THRESHOLD REQUIREMENTS. Any applicant, recipient, or subrecipient is required to comply with program requirements in Chapter III if it meets the following thresholds:

A) Employs 50 or more transit-related employees; and

B) Requests or receives capital or operating assistance ….,or any combination thereof, in excess of $1 million in the previous Federal fiscal year; or requests or receives planning assistance ……in excess of $250,000 in the previous Federal fiscal year. 
Finally, FTA Circular 4704.1, Chapter III, 2.g, states:

An important part of any successful EEO program is the establishment of an effective and workable internal monitoring and reporting system.  This system should serve the following basic purposes:

· Assessing EEO accomplishments

· Enabling the agency to evaluate the EEO program during the year and to take necessary corrective actions, as necessary

· Identifying those units which have failed to achieve a goal or implement affirmative action

· Providing precise and factual database for future projections.

At the time of the site visit, MTS had several operations contractors, including First Transit, Laidlaw, and Veolia, who appeared to meet this threshold requirement. As contractors for MTS, these companies “stand in the shoes” of MTS employees.  These contractors meet the threshold requirements and are, therefore, required to comply with EEO program requirements in Chapter III of the FTA Circular 4704.1. 

At the time of the Compliance review site visit, none of MTS’ contractors had submitted EEO Plans and MTS had not taken any action to monitor the contractors. Further, MTS did not provide documentation that it monitored the contractors pursuant to the provisions of Chapter III regarding monitoring.

Following the Compliance review, MTS submitted as part of its revised EEO Program a provision to Section XI - Internal Monitoring and Reporting System, Sec. G. that states: 

Subrecipients and contractors with more than 50 employees will submit their EEO Program annually and a utilization report in January and July to the Director of Human Resources and Labor Relations pursuant to Circular UMTA C 4704.1 dated July 26, 1998. 

MTS must now document it has notified its contractors and has established procedures that MTS will utilize to monitor the contractors to assure that there are no discriminatory practices or outcomes in employment matters.

Corrective Action and Schedule: Within 120 days, MTS must submit to the FTA Office of Civil Rights:

· Copies of the EEO Programs for each of the applicable contractors  

· Procedures that MTS will utilize to monitor the contractors to assure that there are no discriminatory practices or outcomes in employment matters
9. Title I of the Americans with Disabilities Act

Requirement:  Title I of the Americans with Disabilities Act (ADA) requires all recipients of federal financial assistance to prohibit discrimination on the basis of disability, and whenever a complaint is made to have a process to make a “prompt investigation whenever a Compliance Review, report, complaint, or any other information indicates a possible failure to comply” with the ADA.

Finding:    During this Compliance Review of METRO, deficiencies were found with FTA requirement for Title I of the American with Disabilities Act (ADA).   At the time of the site visit, MTS could not document that it had a written policy on reasonable accommodations for persons with disabilities in accordance with the ADA.

Following the site visit, MTS provided a written communication to all MTS employees regarding its revised ADA policy entitled, “Americans with Disabilities Act - Reasonable Accommodation Request”, dated March 19, 2008.  According to the memorandum:

The purpose of the communication is to ensure all employees are aware of MTS’ procedure to request reasonable accommodation for physical or mental disability. .… MTS is committed to providing reasonable accommodation to its employees and the applicants for employment in order to assure that individuals with disabilities enjoy full access to equal employment opportunities at MTS.

The policy identified the Director of HR and LR as the person who shall oversee MTS’ compliance with all issues regarding Equal Employment Opportunity. It further stated that, “MTS’ Manager of Human Resources for Benefits and Compensation has the direct administrative responsibility for this program.  Any employee or applicant who seeks a reasonable accommodation should contact his office.”

The deficiency in this area is now closed.

VII.
 summary of findings

	Requirements of 

FTA Circular 4704.1
	Site Review Finding
	Deficiencies
	Corrective Actions
	Response Days/Date

	1.  Program Submission
	ND
	
	
	

	2.  Statement of Policy
	D
	Policy statement did not contain a commitment to Affirmative Action and included a statement that adherence to the policy was subject to State law.
	MTS must submit to the FTA Office of Civil Rights a revised Policy Statement that contains:

· A commitment to Affirmative Action

· Eliminates any reference to adherence being limited to that allowable by State law.   

	120 days

	3. Dissemination
	D
	Inadequate internal and external dissemination of the EEO Policy
	MTS must submit to the FTA Office of Civil Rights Equal Opportunity documentation that it has disseminated the revised EEO Policy, internally and externally, in accordance with the guidance contained in FTA Circular 4704.1.


	120 days

	4. Designation of Personnel           Responsibility
	D
	N   Inadequate written procedures for conflict resolution for collateral duty assignment
	MTS must submit to the FTA Office of Civil Rights a comprehensive and non-restrictive policy and procedure for addressing possible conflicts regarding the dual obligations/responsibilities of the Director of HR and LR, as required by FTA Circular 4704.1. 
	120 days

	5. Utilization Analysis
	ND
	
	
	

	6. Goals and Timetables
	D


	Improperly calculated EEO goals
	MTS must develop EEO Program goals tin accordance with FTA Circular 4704.1
	Closed

02/28/08

	7. Assessment of Employment Practices
	ND
	
	
	

	8.  Monitoring and Reporting System


	D
	MTS did not monitor FTA funded contractors for EEO compliance.
	MTS must submit to the FTA Office of Civil Rights: 

· Copies of the EEO Programs for each of the applicable contractors

· Procedures that MTS will utilize to monitor the contractors to assure that there are no discriminatory practices or outcomes in employment matters


	120 days

	9.  Title I of the ADA
	D


	No written policy on reasonable accommodations for persons with disabilities in accordance with the ADA
	MTS must develp a policy on reasonable accomodation and notify employees and applicants.
	Closed 04/29/08


ND = No Deficiency; D = Deficiency; NA = Not Applicable; NR = Not Reviewed; AC=Advisory Comments

VIII.
ATTENDEES

	NAME
	TITLE/

ORGANIZATION
	PHONE
	E-MAIL

	Paul C. Jablonski
	Chief Executive Officer, Metropolitan Transit System (MTS) 
	619 557-4583
	paul.jablonski@sdmts.com

	Claire Spielberg
	Chief Operating Officer, Transit Services, MTS
	619 238-0100 

x 400
	claire.spielberg@sdmts.com

	Jeffrey M. Stumbo
	Director of Human Resources and Labor Relations, MTS
	619 557-4509
	Jeff.Stumbo@sdmts.com

	Mary Jane Greenland
	Manager of Human Resources, (Employment Services), MTS
	619 557-4567
	Maryjane.Greenland@sdmts.com

	Brendan R. Shannon
	Manager of Human Resources, (Benefits and Compensation), MTS
	619 557-4569
	Brendan.shannon@sdmts.com

	Tiffany L. Lorenzen
	General Counsel, MTS
	619 557-4512
	Tiffany.Lorenzen@sdmts.com

	Larry Marinesi
	Budget Manager, MTS
	619 557-4542
	larry.marinesi@sdmts.com

	Tom Lynch
	Controller, MTS
	619 557-4538
	Tom.Lynch@sdmts.com

	Derrin Jourdan
	Regional Civil Rights Officer, FTA Region IX
	415 744-2729
	derrin.jourdan@dot.gov


	John Potts
	Lead Reviewer, The DMP Group
	504 283-7661
	johnpotts@thedmpgroup.com

	Dana Lucas
	Reviewer, The DMP Group
	202 726-2630
	dana.lucas@thedmpgroup.com

	Clinton Smith
	Reviewer, The DMP Group 
	504 382-3760
	clinton.smith@thedmpgroup.com
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